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provided only to designated rev1ewin9 representatives of CRA under
the terms ot an appropri.te nondi_closure .gr....nt. The terms
under which reviewing r.presentatives .hall b. designated are
outlined in the order below. This approach provides a balance
between the need to encourage open public 1nvolvament in Commission
proceedings versus the need to protect .ensitive proprietary data
with commercial value to competitors.

IT IS RULBD that:
1. The carriers' motions tor confidential treatment of

'submitted data is granted, in part. The data m.rked contidential
and proprietary by the cellular carriers submitted pursuant to ALJ
rulings dated April 11 and Apr!l 22, 1994 shall b. restricted from
public disclosure in accordance with General Order 66-C and Public
utilities Code §' 583, except for the following:

a. All data relating to the calendar years
1991 and earlier.

b. For data relating to calendar years 1992
and 1993, only the tollowing shall be
publicly disclosed:

~:

(5)

(1)

(2)

(3J

(4)

Aggregate activated subscriber numbers
on discount rate plans, without
disclosing nUabers on individual
plans.

Aggregate activated numbers on basic
rate plans.

Aggregate activated numbers
subscribers divided between wholesale
and retail service.

Publicly available tariff information.

Total number of cell site sectors in
operation.

2. Within five business days followinq issuance of this
rUling, a redacted copy ot the data responses provided to the
commission pursuant to this proceeding by the carriers shall be
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provided to CRA without the need for a nondisclosure agreement.
Information designated confi~.nti~l under this ruling ahall be
redacted from the copy provided to CRA.

3. A separate unredacted version ot the ~ata responses
disclosing data tound to be contidential under this ruling shall be
provided only to. designated reviewing representatives of CRA under
the terms ot an appropriate nondisclosure aqreement to be
negotiated by the CRA and each of the cellular carriers subject to
this ruling.

4. The carriers sball meet and conter with CRA on a timely
basis to negotiate the terms of an acceptable nondisclosure
agreement.

5. The nondisclosure aqreement shall restrict access to
confidential aata only to designated reviewinq representatives to
be determined as outlined below.

6. The designated reviewing representatives shall be
mutually agreea to by both parties entering into the nondisclosure
agreement, based upon the criteria outlined in the order below.
A reviewing representative shall be limited to an individual who
is:

a. An attorney appearing for CRA in this
pr9ceedinq who is not representing or
advising or otherwise assisting resellers
In:devlsinq marketing plana to compete
against cellular carriers; or

b. An attorney, paraleqal, and other emploree
associated for purposes ot this proceed1nq
with an attorney described in Ca) Who is
not representing or advisinq or otherwise
assisting resellers in devising marketing
plans to compete against cellular carriers;
or

c. An unaffiliated expert or an employee of an
unaffiliated expert retained by CRA for the
purpose of advisinq in this proceeding,
except tho•• persons: who are directly
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involVee! in or have direct supervisory
re.ponsibilities over the developmen~ of
r ••ellar .arketinq plana to compete aqainst
cellular carriers.

7. It parties are unable to agree on d••iqnation of
reviewinq represen~a~ive. based on the above .tandards, they may
.e.k resolution ot the 41.pu~. trom the •••igned ALJ in this
proceeding.

Date~ July 19, 1994, at San Francisco, California.

LlL THOMAS PULSIFER
Thomas Pulsifer

Administrative Law JUdge
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I certify that I have by mail thi. day .erved a true copy
of the oriqinal attached Administrative Law Judqe'a Ruling Grantin9
in Part Motions for Confidential Treatment of Data on all parties
of record in this proceedlnq or their attorneys of record.

Dated July 19, 1994, at San Francisco, California.

/111 BgBL+NA GEE
Berlina G••

Partie. should notify the Procea5 Office,
Public Utilities Co.-ia51on, 505 Van NeBS
Avenue, Room 2000, San Francisco, CA 94102, of
any change of address to insure that they
continue to receive documents. You must
indicate the proceeding number of the service
list on which your name appears.
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigatio~ on the Commission's
Own Motion into Mobile Telephone
Service and Wireless Communications.

1.93-12-007

ADMINISTRATIVE LAW JUDGE r S RULING GRANTING
MOTION FOR MODIFICATION OF JULy 19« 1994 RULING

Administrative Law Judge (ALJ) ruling of July 19, 1994

granted the motions, in part, for confidential treatment of data

submitted by certain cellular carriers (respondents)l in response

to ALJ data requests in this proceeding. The ruling directed

respondents to provide the confidential data to the Cellular

Resellers Association (CRA) under a nondisclosure agreement.

On July 26 and 27, 1994, additional motions were filed by

certain of the respondents requesting modification or clarification

of the July 19 ALJ ruling. Still concerned over publicly

disclosing certain data which the July 19 ruling deemed to be

nonconfidential, certain respondents redacted the information

described in Categories l(b) (1), (2), and (3) on page 6 of the

ruling from the copy provided to CRA. Categories l(b) (1) and (2)

concern data on the number of aggregate subscribers on each

carrier's discount plans and basic rate plans, respectively.

Category l(b) (3) concern the number of aggregate subscribers of the

company in total, broken down between wholesale and retail service.

The July 19 ruling designated this data nonconfidential

since it disclosed only aggregate subscriber numbers, but not

customer numbers on any single discount plan. Thus, competitors

1 Respondents filing separate motions include AirTouch Cellular
(AirTouch), Bay Area Cellular Telephone Company (BACTC) McCaw
Cellular Communications (McCaw), and US West Cellular (US West).
Respondents filing joint include GTE Mobilenet (GTE), Fresno MSA,
Contel Cellular, and California RSA No.4.
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would not be able to learn which particular discount plan(s) were

more popular with subscribers with the intent of emulating them for

competitive advantage. In lieu of disclosing this information, the

respondents filed motions for modification of the ruling. The

procedure for filing the motions was approved by the ALJ by phone

call with certain carriers' representatives prior to the motions

being filed.

On July 29, an interim ruling was issued temporarily

staying the portions of the July 19 ruling for which respondents

sought reconsideration, pending an opportunity for comment by other

parties by August 3, 1994. The July 19 ruling also directed public

disclosure of the percentages--as opposed to specific numbers of

customers--applicable to the various categories of data cited in

parties' motions. This ruling grants the motions of the

respondents for reconsideration, as noted below.

Positions of Parties

Respondents request that the Commission treat the

information in categories l(b) (I), (2), and (3) of the July 19

ruling as confidential, and that the ruling be revised accordingly.

Respondents argue that if this data is not kept confidential,

competitors will have sufficient information to fully and

accurately calculate the market share of the respondent providing

the data, and use such information to the competitive harm of the

party providing the data.

Although the July 19 ruling provided for only the number

of aggregate subscribers to be publicly disclosed, respondents

contend that even the types of aggregate data called for by the ALJ

ruling are of so specific as to render them very valuable to

• competitors who could use them to analyze the carrier's business

operations. Disclosure of such information to competitors would

allow them to tailor their marketing plans in response to the

carrier'S su~scribership pattern. A competitor may also structure

an advertising sales message claiming superiority over the carrier
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based on total subscribers or number of subscribers by a specific

customer segment or growth rate of total subscribers.

On August 3, two parties, Cellular Carriers' Association

of California (CCAC) and CRA filed responses to the July 26/27

motions. CCAC supports respondents' motions. CCAC contends that

any inadequate showing of competitive harm in the initial motions

has since been remedied by the justifications provided in the

motions for modification. According to CCAC, "imminent and direct

harm" would result from disclosure of the disputed customer

information to competitors who could then use it to tailor their

~Wn discount plans and marketing strategies accordingly. CCAC

asserts that no competitor should be compelled to divulge to its

competition what amounts to a blue print of its subscriber area

strengths and weaknesses. CCAC also disputes that public

disclosure of the disputed data promotes a "fully open regulatory

process" since only cellular carriers--and not other wireless

service providers--are being compelled to disclose sensitive data.

CCAC submits that it is unfair to require such disclosure from some

providers and not others, and that compelling such disclosure will

compromise the healthy competition which the Commission seeks to

foster.

CRA opposes the motions for modification of the July 19

ALJ ruling, and argues that there has been no showing of "imminent

and direct harm of major consequence" from disclosure of the data.

CRA observes that not all the carriers have objected to provide the

requested data in aggregate form. For example, California RSA #2

provided the data to CRA without complaint. Likewise, Los Angeles

Cellular Telephone Company (LACTC) did not object to providing the

I noted data. CRA also disputes, in particular, US West's claims of

competitive harm, noting that US West has announced a joint ventu~e

with its San Diego duopoly competitor, AirTouch. CRA also contends

that mere kn~wledge of aggregated subscriber information would not

be usable by competitors to gain any advantage over carrier making

- 3 -



1.93-12-007 TRP/gab

the disclosure since the subscriber would not know which plans

subscribers are utilizing.

Discussion

As stated in the earlier July 19 ruling, the standard for

ruling on parties' motions for confidential treatment is whether

public disclosure would cause "imminent and direct harm of major

consequence." The risk of such harm is to be balanced with "the

public interest of having an open and credible regulatory process."

(In Re Pacific Bell 20 CAL PUC 237, 252). Examples of information

considered to cause such harm includes customer lists, prospective

marketing strategies, and true trade secrets.

It is concluded that based on the additional explanation

presented by respondents, in their motions of July 26/27, the data

referenced in categories l(b) (1), (2), and (3) of the July 19, 1994

ALJ ruling should be restricted from public disclosure and treated

confidentially. Parties may still obtain access to this

confidential data, but only through execution of an appropriate

nondisclosure agreement.

As explained by the July 26/27 motions, however, the

problem of significant competitive harm is not eliminated merely by

requiring the data to be disclosed in the aggregate. Even though

in aggregate form, the disclosure of absolute numbers would still

reveal the relative market shares of each respondent in each of the

service areas identified in the original ALJ data request.

Knowledge of market share could be used by a competitor to structure

an advertising message claiming superiority over the carrier, based

on total subscribers. If a competitor knew a carrier's specific

number of subscribers by market area applicable to the various

} categories referenced in the July 19 ruling, it could assess the

carrier's strengths and weaknesses and adjust its marketing

strategy accordingly.

The only party to file an objection to respondents'

motions was CRA. As one reason for its objection, CRA cites the
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fact that at least two carriers, California RSA #2, Inc. and LACTC

did not object to providing the data on aggregate numbers of

customers. The willingness of these carriers to publicly disclose

the data for their own operations does not, of itself, prove that

similar disclosure by other carriers would not cause them

competitive harm. The basis· for deciding the motions at issue are

the claims of competitive harm that would result for those carriers

who did file motions. There is no basis to speculate regarding why

other carriers chose for whatever reason not to object to releasing

various forms of data. On this basis of the filed motions, the

carriers have provided adequate justification.

CRA also cites the announcement of a joint venture

between US West and its only duopoly competitor, AirTouch as

additional evidence justifying public disclosure of the data.

According to CRA, US West's position amounts to nothing less than

AirTouch can have this competitive information, but the public or

any other competitor cannot. Thus, CRA appears to concede that the

information has competitive value, but seeks to have it publicly

disclosed anyway so all prospective competitors can have equal

opportunity to competitively benefit from the information, not just

AirTouch. By advancing this argument, CRA actually lends credence

to carriers' arguments that the data does, in fact, have

commercially sensitive value to competitors. The fact that US West

voluntarily decides to share certain data with AirTouch in

connection with a joint venture is its proprietary right. It does

not follow that US West should be required to disclose commercially

sensitive data to other competitors with whom it has no joint

venture interests.

As a final argument, CRA claims that since the data would

only disclose aggregated numbers, it cannot be construed to be a

"trade secret." Since the aggregated data would not disclose which

billing plan$ a subscriber utilized, CRA argues that a competitor

would not be able to use the data for competitive gain.

- 5 -



1.93-12-007 TRP!gab

Yet, the additional arguments presented by the carriers

show that there is an economic value in knowledge of the aggregate

number of subscribers to the extent it indicates a carrier's market

share in particular market areas and total number of subscribers on

discount plans in given market areas. Such information can be

reasonably classified as "trade secrets." As defined under the

Uniform Trade Secrets Act, codified in the California Civil Code,

§ 3426 et seq., a "trade secret" is:·

"information .... that derives independent
economic value, actual or potential, from not
being generally known to the public ... and that
is the subject of efforts that are reasonable
under the circumstances to maintain its
secrecy. "

Accordingly, to the extent the information on numbers of

subscribers has significant economic value to competitors, it can

properly be considered as "trade secrets" under the Uniform Trade

Secrets Act. In the interests of promoting a more competitive

market, carriers should be allowed to protect the confidentiality

of such competitively sensitive information.

Procedures for Third-Party Access
to Carriers' Data Responses

In its motion, BACTC also requests that the Commission

clarify the procedure to be followed for making non-confidential

data available to the public while preserving the confidentiality

of information deemed proprietary under General Order (GO) 66-C.

BACTC notes that although the ALJ ruling establishes a procedure to

provide the publicly available information in the data request to

CRA, no procedure was explained whereby the non-confidential data

~ is to be made available to other parties. BACTC proposes that all

data produced in response to the ALJ rulings of April 11, 1994 and

April 22, 1994 be physically segregated from the public documents

in the forma~ proceeding files. BACTC also proposes that parties

go through the respective carriers to request access to the data

responses.
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No other party commented on BACTC's proposal as to

procedures for Commission custody of the data, and' third-party

access. BACTC's request for clarification of procedures for

providing data to third parties is addressed in the ruling below.

IT IS RULED that:

1. The motions of the respondents to modify the July 19,

1994 ruling are granted with respect to the confidentiality of

information designated as categories l(b) (1) (2), and (3) in the

July 19 ruling as described above.

2. The July 19, 1994 ruling is revised as follows: The

information on aggregate numbers of subscribers indicated in

categories l(b) (1), (2), and (3) of the ruling shall be subject to

the confidentiality provisions of GO 66-C and Public Utilities Code

§ 583, applicable to those respondents filing motions for

reconsideration.

3. This confidential information shall be provided to CRA

pursuant to the nondisclosure agreement as explained in the July 19

ruling.

4. Any party, other than CRA, interested in obtaining a copy

of the redacted version of the data responses provided by the

carriers in this proceeding shall directly contact the respective

carriers to obtain such copies, not Commission staff.

5. The carriers shall promptly provide to any party who

makes a specific request, a copy of all redacted data responses

produced by carriers in this proceeding.
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6. Any party, other than CRA, interested in obtaining a copy

of the unredacted confidential version of the data-responses

provided by the carriers in this proceeding shall do so by

contacting the respective carriers and executing a nondisclosure

agreement as prescribed in the July 19 ruling. Confidential copies

shall not be available through the Commission.

Dated August 8, 1994, at San Francisco, California.

lsI THOMAS R. PULSIFER
Thomas R. Pulsifer

Administrative Law Judge
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CERTIFICATE OF SERVICE

I certify that I have by mail this day served a true copy

of the original attached Administrative Law Judge's Ruling Granting

Motion for Modification of July 19, 1994 Ruling on all parties of

record in this proceeding or their attorneys of record.

Dated August 8, 1994, at San Francisco, California.

lsI GABRIELLE NGUYEN
Gabrielle Nguyen

Parties should notify the Process Office,
Public Utilities Commission, 505 Van Ness
Avenue, Room 2000, San Francisco, CA 94102, of
any change of address to insure that they
continue to receive documents. You must
indicate the proceeding number of the service
list on which your name appears.



CERTIFICATE OF SERVICE

I, Robert M. Winteringham, do hereby certify that true

copies of the foregoing "Comment and Opposition Of GTE

service Corporation, On Behalf Of Its Telephone and Personal

Communications Companies, To A Proposed Protective Order"

were sent this 7th day of October, 1994, by first-class

United States mail, postage prepaid, to the following:

Peter Arth, Jr., Esquire
Edward W. O'Neill, Esquire
Ellen S. LeVine, Esquire
State of California
Public utilities Commission
505 Van Ness Avenue
San Francisco, California 94102
Attorneys for the People of the
State of California and the
Public utilities Commission
of the State of California

National Cellular Resellers
Association
Joel H. Levy
William B. Wihelm, Jr.
Cohn and Marks
Suite 600
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

*John Cimko, Chief
Mobile Services Division
Federal Communications Commission
Room 644; Mail stop 1600D
1919 M Street, N.W.
Washington, D.C. 20054

David A. Gross, Esquire
Kathleen Q. Abernathy, Esquire
AirTouch Communications
1818 N Street, N.W.
8th Floor
Washington, D.C. 20036
Attorneys for AirTouch
Communications
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Mary B. Cranston, Esquire
Megan Waters Pierson, Esquire
Joseph A. Hearst, Esquire
Pillsbury Madison & Sutro
P.o. Box 7880
San Francisco, CA 94120-7880
Attorneys for AirTouch
Communications

Alan R. Shark, President
American Mobile Telecommunications
Association, Inc.
1150 18th Street, N.W.
Suite 250
Washington, D.C. 20036

Elizabeth R. Sachs, Esquire
Lukas, MCGowan, Nace & Gutierriez
1111 19th Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorney for American Mobile
Telecommunications Association,
Inc.

David A. simpson, Esquire
Young, Vogl, Harlick & Wilson
425 California street
Suite 2500
San Francisco, CA 94101
Attorney for Bakersfield Cellular
Telephone Company

Adam A. Anderson, Esquire
Suzanne Toller, Esquire
Bay Area Cellular Telephone
Company
651 Gateway Boulevard
Suite 1500
South San Francisco, CA 94080

Richard Hansen, Chairman of
Cellular Agents Trade
Association
11268 Washington Blvd.
Suite 201
Culver city, CA 90230
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Michael B. Day, Esquire
Jeanne M. Bennett, Esquire
Michael J. Thompson, Esquire
Jerome F. Candelaria, Esquire
Wright & Talisman, P.C.
100 Bush street
Shell Building, Suite 225
San Francisco, CA 94104
Attorneys for Cellular Carriers
Association of California

Michael F. Altschul, Esquire
Randall S. Coleman, Esquire
Andrea D. Williams, Esquire
Cellular Telecommunications
Industry Association
1250 connecticut Avenue, N.W.
Suite 200
Washington, D.C. 20036

Mark Gascoigne
Dennis Shelley
Information Technology Service
Internal Services Department
County of Los Angeles
9150 East Imperial Highway
Downey, California 90242
Attorneys for County of Los Angeles

Russell H. Fox, Esquire
Susan H.R. Jones, Esquire
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005
Attorneys for E.F. Johnson Company

David M. Wilson, Esquire
Young, Vogl, Harlick & Wilson
425 California Street
suite 2500
San Francisco, CA 94104
Attorney for Los Angeles Cellular
Telephone Company

Scott K. Morris
Vice President of External Affairs
McCaw Cellular Communications, Inc.
5400 Carillon Point
Kirkland, Washington 98033
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Howard J. Symons, Esquire
James A. Kirkland, Esquire
Cherie R. Kiser, Esquire
Kecia Boney, Esquire
Tara M. Corvo, Esquire
Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.
Suite 900
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
Attorneys for McCaw Cellular
Communications, Inc.

James M. Tobin, Esquire
Mary E. Wand, Esquire
Morrison & Foerster
345 California Street
San Francisco, CA 94104-2576
Attorneys for McCaw Cellular
Communications, Inc.

Thomas Gutierrez, Esquire
J. Justin McClure, Esquire
Lukas, McGowan, Nace &
Gutierrez, Chartered
1111 Nineteenth Street, N.W.
Suite 1200
Washington, D.C. 20036
Attorneys for Mobile
Telecommunications
Technologies Corp.

Jeffrey S. Bork, Esquire
Laurie Bennett, Esquire
u.S. West Cellular of California,
Inc.
1801 California Street
suite 5100
Denver, CO 80202

Leonard J. Kennedy
Laura H. Phillips
Richard S. Denning
Dow, Lohnes & Albertson
1255 23rd Street, N.W.
Washington, D.C. 20037
Attorneys for Nextel
Communications, Inc.
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*By hand

Mark J. Golden, Acting President
Personal communications Industry
Association
1019 Nineteenth street, N.W.
suite 1100
Washington, D.C. 20036

Michael Shames, Esquire
1717 Kettner Blvd. Suite 105
San Diego, CA 92101
Attorney for utility Consumer's
Action Network and Towards utility
Rate Normalization

Peter A. Casciato
A Professional corporation
Suite 701
8 California Street
San Francisco, California 94111

Lewis J. Paper
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Washington, D.C. 20005
Attorneys for Cellular Resellers
Association, Inc., Cellular
Service, Inc., and ComTech, Inc.

Judith st. Ledger - Roty, Esquire
James J. Freeman, Esquire
Reed, smith, Shaw & MCClay
1200 18th Street, N.W.
Washington, D.C. 20036
Attorneys for paging Network, Inc.

Thomas J. Casey
Jay L. Birnbaum
Katherine T. Wallace
Skadden, Arps, Slate, Meagher &
Flom
1440 New York Avenue, N.W.
Washington, D.C. 20005
Attorneys for Los Angeles Cellular
Telephone Company

~R ~t . w1nter1ng~
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